FILED

NOT EOR PUBLICATION JUL 12 2006
UNITED STATES COURT OF APPEALS AT e SURT SERPPEALS

FOR THE NINTH CIRCUIT

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
And

KAREN LYNN BENSON; P.J. BRIX,
LLC,

Claimants - Appellants,
V.
CAPITAL CONSULTANTS LLC;
JEFFREY L GRAYSON; BARCLAY L
GRAYSON,

Defendants,

THOMAS F. LENNON,

Receiver - Appellee.

No. 04-35339

D.C. No. CV-00-01290-Kl

MEMORANDUM"

This disposition is not appropriate for publication and may not be cited
to or by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.



SECURITIES AND EXCHANGE
COMMISSION; CAROLYN L.
ARNTSON; ARNTSON FAMILY
HOLDINGS, LLC; MARY ARNTSON;
JERRY L. BAKER; MARY BETH
BAKER; KAREN LYNN BENSON;
RODERICK A. LIVESAY; BRIX
DEARMOND LLC; JOHN R. CHANEY;
J. DAVID COUGHLIN AND JENNIFER
LEE COUGHLIN TRUST; J. DAVID
COUGLIN, MARLENE DUTCHER;
ROBERT DUTCHER; DAVOL FAMILY
TRUSTS A AND B ANN HAZEN
FRANCIS; FREMONT LAND
COMPANY LLC; FUNERAL
ASSOCIATES LLC; JAY A HINZ;
HOLTZ JOINT TRUST; KENNETH E.
HOLTZ; ROSELLA G. HOLTZ; PAULA
J. KING; SHELLEY KING; LABORERS
INTERNATION UNION OF NORTH
AMERICA, LOCAL 296; ELIZABETH
MCNALLY; JAMES MURPHY;
PATRICIA J. MURPHY; WAYNE
MUSGROVE; ESTATE OF BENNIE
KAY MUSGROVE; BETTY NORRIE;
INTERTRIBAL TIMBER COUNCIL; P.J.
BRIX, LLC; KENNETH R. POORMAN;
POORMAN FAMILY LLC; QUALITY
ELECTRIC MONEY PURCHASE PLAN;
SCOTT THOMASON; DONALD E.
TYKESON TRUST; DONALD E.
TYKESON; DONALD E, TYKESON
FOUNDATION; BOYD VAN NESS;
WAND’S FUNERAL HOME DEFINED
BENEFIT PENSION PLAN; ROBERT J.
WILHELM TRUST; ALLEN AND
ESTHER WILSON REVOCABLE

No. 04-35967

D.C. Nos. CV-00-01290-KI
CV-01-00609-KI



TRUST; LESLIE R. WOLF; MARTIN
WOLF; DEBORAH WOLF; NANCY M.
GABRIEL; JOSEPH GABRIEL,;
ROBERT B. GUTTERMAN TRUST;
S.M. GUTTERMAN, MA, JD, PROFIT-
SHARING PLAN; G.S. GUTTERMAN,
MD; S.M. GUTTERMAN; G.S
GUTTERMAN; IBEW LOCAL UNION
1245; NOEL B. FLYNN; JELD-WEN
FOUNDATION; QUALITY ELECTRIC,
INC.; AFTCS-PREFERRED
ENDOWMENT CARE-CALIFORNIA;
AMERICAN FUNERAL & CEMETARY
TRUST SERVICES PREFERRED
ENDOWMENT CARE -
OREGON/WASHINGTON,

Plaintiffs,
EIGHTH DISTRICT ELECTRICAL
PENSION FUND; EIGHTH DISTRICT
ELECTRICAL BENEFIT FUND,
Claimants,
And
AMERICAN FUNERAL AND
CEMETARY TRUST SERVICES;
VIRGINIA K. MUDD:; VIRGINIA B.
MUDD REVOCABLE TRUST,
Plaintiffs - Appellants,
V.

CAPITAL CONSULTANTS LLC,;




JEFFREY L GRAYSON; BARCLAY L
GRAYSON; CAPITAL CONSULTANTS
LLC; ANDREW WIEDERHORN;
LAWRENCE A. MENDELSOHN;
JEFFREY L. GRAYSON; BARCLAY L.
GRAYSON; CAPITAL CONSULTANTS,
INC.; WILSHIRE CREDIT
CORPORATION; WILSHIRE
FINANCIAL SERVICES GROUP, INC,;
WILSHIRE SERVICING
CORPORATION; PORTLAND
SERVICING CORPORATION;
CAPITAL WILSHIRE HOLDINGS, INC,;
STERLING CAPITAL LLC; DANIEL
DYER; TED WIEDERHORN;
SPECIALTY FINANCE INVESTORS
LLC; TIFFANY WIEDERHORN; JOYCE
MENDELSOHN; WILSHIRE REAL
ESTATE INVESTMENT TRUST, INC,;
FIRST BANK OF BEVERLY HILLS
FSB; WILSHIRE ACQUISITION
CORPORATION; WILSHIRE FUNDING
CORPORATION; CF CREDIT LLC;
BUD COLEMAN; DAVID FREY;
FOLEY MCINTOSH FREY &
CLAYTOR PC; OXBOW CAPITAL
PARTNERS, LLC; OXBOW CAPITAL
1999 FUND I, LLC; OXBOW CAPITAL
1999 FUND B, LLC; BEAR STEARNS &
CO.; MOSS ADAMS LLP;
CONSILLIUM, INC.; SUZANNE
PERKINS; LARRY TAPANEN;
STEPHEN OLSON; SHAWN OLSON;
O’MELVENY & MYERS LLP; ROBERT
N. ECCLES; MARK PETERMAN; ELLIS
& HOWARD PC; WEISS JENSEN;
MCCARTER & ENGLISH; BROOKS




FINANCIAL LLC,

Defendants,

THOMAS F. LENNON,

Receiver - Appellee.

Appeal from the United States District Court
for the District of Oregon
Garr M. King, District Judge, Presiding

Argued & Submitted March 9, 2006
Portland, Oregon

Before: BRUNETTI, T.G. NELSON, and PAEZ, Circuit Judges.

In the accompanying per curiam opinion, we dismissed the appeal of one set
of appellants, Benson and Brix, LLC, for lack of jurisdiction. This memorandum
disposition addresses the merits of the appeal of the remaining appellants, the
American Funeral and Cemetery Services, MUDD, and the Mudd Revocable Trust.
These appellants challenge the district court’s order that they must remit their
settlement funds in order to receive their traced investments. We reverse. Since the
facts are adequately discussed in the per curiam opinion we will only recite them to

the extent necessary for this disposition.



We review de novo the district court’s interpretation of a settlement
agreement. Botefur v. City of Eagle Point, 7 F.3d 152, 156 (9th Cir. 1993). Because
the district court erred in its interpretation of the settlement agreement, the court
should not have ordered the appellants to remit their share of settlement funds in
order to trace their investment assets.

In interpreting the settlement agreement, we are bound by the principles of
Oregon contract law. Botefur, 7 F.3d at 156. Under Oregon law, “[f]irst, the court
examines the text of the disputed provision, in the context of the document as a
whole. If the provision is clear, the analysis ends.” Yogman v. Parrott, 937 P.2d
1019, 1021 (Or. 1997). To determine what the contract says “the court looks at the
four corners of a written contract, and considers the contract as a whole with
emphasis on the provision or provisions in question.” Eagle Industries, Inc. v.
Thompson, 900 P.2d 475, 479 (Or. 1995). If there is no ambiguity in the text of the
contract, “the court construes the words of a contract as a matter of law.” Id.

Here, the district court did not find any ambiguities in the settlement
agreement, but the court erroneously concluded that the appellants were precluded
from receiving both settlement funds and their share of traced investments. This

interpretation is contrary to the express language of the settlement agreement.



Under the settlement agreement, the American Funeral Plaintiffs received
$9.975 million plus interest in exchange for the assignment of specific claims
against the third-party defendants. The assignments from the American Funeral
Plaintiffs to the remaining plaintiffs are detailed in several paragraphs, and include
the American Funeral Plaintiffs’ “right to the proceeds of any settlement with, or
other recovery from, the [defendants]... provided however, that the American
Funeral Plaintiffs do not assign their right to the proceeds of any settlement or
recovery on Reserved Claims ....” Reserved Claims include claims “for any
income received on an investment or any right to receive income on an investment”
and “for any proceeds received upon the sale, or upon any other disposition, of an
investment in which an American Funeral Plaintiff has an ownership interest.”

Under the court-approved distribution plan, claimants could elect to trace
their investments, as long as they met certain requirements, including that they
could not also receive settlement proceeds from the global settlement. Since the
American Funeral Plaintiffs had already assigned all of their rights to share in the
proceeds of a global settlement, they should have been free to trace their
investments, if otherwise qualified. Thus, while it is clear that the American
Funeral Plaintiffs assigned to the remaining plaintiffs their rights to settlement

proceeds, they did not assign their right to trace their investments, as allowed by



the distribution plan. In fact, the settlement agreement specifically protects the
American Funeral Plaintiffs’ right to trace their investments in the Reserved
Claims. The clear language of the settlement agreement indicates that the
appellants received payment for assigning their claims to the remaining plaintiffs,
and the payment was not an advance on global settlement proceeds.

By ignoring the express language of the settlement agreement, the district
court erroneously ordered the appellants to remit their share of settlement funds in
order to trace their investments as allowed by the distribution plan.

No. 04-35967 is REVERSED and REMANDED. No. 04-35339 is DISMISSED

FOR LACK OF JURISDICTION in the accompanying opinion.



